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STRAWBERRY FIELDS 
FOREVER?: 
CALIFORNIA’S 
CONTROVERSIAL USE OF 
CH[3]BR 

By Cathy Stites 

* 

CH[3]Br is the elementary name for methyl 
bromide. Chemical Week . Mar. 13, 1996, at 7. 
Methyl bromide is a pesticide used predominantly by 
farmers Because it is very effective and thus 
expensive, approximately $1,400 per acre, it is used 
mostly for high-profit specialty crops, such as 

strawberries, almonds and tomatoes. Thg_San 

Francisco Chronicle . The High Costs of Methyl 
Bromide , Jan. 12, 1996, at A22 (editorial) [hereinafter 
High costs]. 

Farmers consider methyl bromide the "last 
antibiotic," while environmentalists view it as the 
"crack cocaine of pesticides." Gannett News Service, 
Protecting Methyl Bromide for Farmers Use Gaining 
Momentum , Dec. 20, 1995, available in LEXIS, 
ENVIRN library [hereinafter Gannett News] "The 
clear, odorless gas is so toxic it must be mixed with 
tear gas to warn people who come in contact with it." 
The San Francisco Chronicle , Strawberry Farmers 
Fighting for Time: They're Campaigning to Delay 


BRIEF TO THE UNITED STATES 
COURT OF APPEALS ON BEHALF 
OF NEW UNION ROOFING AND 
DRYWALL (NURD), APPELLEE 

by Hope Cohn and Gwen Fanger 
* 

STATEMENT OF FACTS 

New Union Roofing and Dry waifs (NURD) 
business was to provide quality roofing services. 
NURD used a solution called “roof acid” to 
facilitate the removal of old shingles from roofs. 
Roof acid is made of completely natural ingredients, 
such as vegetable extracts. (R-3). Only when mixed 
with water prior to preparation does the roof acid, 
of technical grade, become a listed hazardous waste 
under the Resource Conservation and Recovery Act 
(RCRA). (R-3-4). 

Due to the natural ingredients of the roof 
acid, NURD was unaware that it was a listed waste. 
Additionally, as a listed waste, there was no 
indication that the roof acid posed any harm to the 
environment. NURD concluded, in good faith, that 
disposing of the roof acid in addition to left over 
fruit juice in a compost pit at the Moll’s Gardens 
site was not a violation of any environmental 
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[hereinafter Strawberry Farmers ] The United States 
Environmental Protection Agency classifies methyl 
bromide as a Class 1 acute toxic. High Costs , supra, 
at A22. In addition to killing pests, it poisons humans 
and causes neurological and reproductive damage. LL 
Furthermore, methyl bromide is a 
chlorofluorocarbon ("CFC"), a chief ozone depleter. 
CFCs, including methyl bromide, destroy the ozone 
layer—the protective shield around the Earth that 
filters out cancer-causing ultraviolet rays. Strawberry 
Farmers , supra , at Al. Increased CFCs have been 
linked to the increased incidence of skin cancer. LL 
Under an United Nations international treaty-the 
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Darryl the Strawberry 
in 

Methyl Bromide Denial 


COHN & FANGER 

regulations. (R-3). Furthermore, neither the roof 
acid alone nor the resulting mixture including the 
fruit juice was considered characteristic hazardous 
waste under RCRA. (R-4). 

The Brownfields Redevelopment Associates 
of New Union (BRANU) owned the site when the 
EPA discovered that the land was contaminated. 
BRANU seeks restitution for $200,000 from 
NURD for its expenditures in connection with 
remediation of the site under RCRA § 7002. 
However, this section does not provide for relief in 
the form of restitution. Additionally, the EPA 
agrees, that RCRA § 7002 can not be 

constitutionally applied to grant relief under these 
circumstances. (R-5). Lastly, although the mixture 
of roof acid and fruit juice was not a hazardous 
waste, both the EPA and BRANU assert that 
NURD is liable for the disposal under the 
Comprehensive Environmental Response, Liability 
Act (CERCLA). (R-6). 

On April 23, 1995 the district court 
concluded that Congress was within its Commerce 
Clause power to enact RCRA. (R-6). However, 
the court entered judgment in favor of NURD as 
against BRANU’s assertion of a private cause of 
action for restitution under RCRA § 7002. (R-6). 
The court further found that the mixture rule, under 
which the parties attempted to hold NURD liable 
for disposal of hazardous waste, was effectively 
vacated and invalidated retroactively. Therefore, the 
district court held that the roof acid-fruit juice 
mixture was not hazardous waste at the time of 
disposal so that NURD was not liable under 
CERCLA § 107. (R-8). 

ARGUMENT 

I. Whether the district court erred in 
finding that Congress had Commerce Clause 
power to regulate NURD’s activities under 
RCRA when NURD was a small company that 
only incidentally affected interstate commerce? 
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A LAW OF IMPLIED CONTRACTS 
TO PROTECT THE KNOWLEDGE 
OF INDIGENOUS TRIBES 

by Matt Cutler 
* 

Preservation of biodiversity throughout the 
world is one of the key economic interests for the 
United States and other developed countries. Every 
acre of rainforest that falls victim to loggers or 
arsonists is an acre of diverse biological riches that 
cannot be researched for potential lifesaving 
compounds or natural chemical warriors. Just as 
important, the know-how that has been accumulated 
over the centuries by the indigenous tribes of the 
world is a resource that can be invaluable to 
developed countries. To protect these economic 
interests, the United States and other developed 
countries must promote programs that give 
incentives to developing countries to both conserve 
their biodiversity and continue to disclose their 
knowledge about the abundant natural resources 
which they possess. Absent adequate and equitable 
programs to protect developing countries and their 
indigenous tribes, the developing countries will be 
forced to create their own sui generis forms of 
protection to ensure that the resources of their 
countries are not plundered. One form of protection 
proposed by this article is the adoption of a law of 
implied contracts which would protect the 
knowledge of the indigenous tribes in the same way 
that the United States protects trade secrets. 

Examples of developed countries taking 
advantage of indigenous tribes, and the developing 
world as a whole, are numerous and disturbing. One 
such example concerns the pirating of information 
concerning the neem tree in India. For centuries, the 
people of India have used the neem tree for a variety 
of purposes. Indian farmers provided invaluable 
know-how concerning the tree to an American 
pharmaceutical company, which later developed a 
process that created an insect repellent from the 
seeds of the tree. Despite divulging the secrets of 
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Ban on Methyl Bromide , Feb 2, 1996, at A1 
Montreal Protocol, a national ban on the use of methyl 
bromide is expected by the year 2001; a worldwide 
phase-out is expected by the year 2010. EL However, 
powerful agribusiness interests are lobbying for a 
"critical use" exemption. Gannett News, supra. The 
battle over the use of methyl bromide in California 
exemplifies the worldwide resistance to its phase-out. 

On March 12, 1996, California Governor Pete 
Wilson signed a bill extending the in-state sale and use 
of methyl bromide till December of 1997 Greenwire . 
California: Wilson Signs Extension of Methyl 

Bromide Use , Mar. 12, 1996. Under a 1984 
California law, the chemical was set to be banned in 
March of 1996. Gannett News, supra. Fearful of this 
ban, California agribusiness has been working hard for 
a reprieve. 

California agribusiness is a powerful, "big- 
money" lobby. Specifically, over 80 percent of the 
nation's strawberry crops come from California. 
Strawberry Farmers , supra. A 1995 University of 
California at Berkeley study showed that the ban on 
methyl bromide would cost the state's agricultural 
industry $287 million in lost revenue and over 8,000 
lost jobs. EL Each year, California sprays over 15 
million pounds of methyl bromide. High Costs , supra , 
at A22. In fact, over 60 percent of California crops 
are treated with the pesticide and local strawberry 
farmers have increased their use of the toxic substance 
by 50 percent over the past three years. Ozone 
Depletion N etwork Online Today, Mar. 13, 1996, 
available in LEXIS, ENVIRN library. 

In light of the hard-knocks the California 
economy has recently endured with cuts in defense 
spending, local politicians have a lot at stake in their 
decision whether or not to support the extended use of 
methyl bromide. For many Californians, the extended 
use of methyl bromide means job security. CH[3]Br 
is credited with turning an "otherwise depressed 
economy into the strawberry capital of the nation." 
Strawberry Farmers , supra , at A1. 

The extended use was supported by the 
California Farm Bureau Administration. Opponents 
included the California Rural Legal Assistance and the 
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United Farm Workers ("UFW"), both of whom sought 
to protect the health of farmworkers and consumers 
exposed to the toxic substance. The UFW President, 
Arturo Rodriguez, aptly noted that the Governor's 
action "is a mark of the awesome power of the 
agribusiness and pesticide industries." L.A. Times . 
Governor Signs Bill Extending Use of Methyl 
Bromide Use 21 Months, Mar. 13, 1996, at 18. In the 
battle over the use of CH[3]Br in California, 
economics outweighs human health and safety. 

Unfortunately, this high-stakes controversy is 
not limited to California. In 1994, when the Secretary 
of Agriculture, Mike Espy, was indicted, allegations 
arose regarding his suspect support for the use of 
methyl bromide. Georg e, the spin doctor , Feb./Mar. 
1996, at 102-08, 160. Powerful D C. lobbyists for 
California's dried-fruit and nut industry "pushed Espy 
to defend the use of methyl bromide" and "Espy 
became a methyl bromide devotee." EL at 160. Under 
the direction of Secretary Espy, the United States 
Department of Agriculture (“USD A”) began funding 
generous competitive grant programs to research 
CH[3]Br alternatives. Pesticide & Toxic Chemical 
News . Canceled Pesticide Alternatives: Problems 
Assumed by USDA , Aug. 17, 1994, at 42:22. The 
USD A also began aggressively lobbying Congress to 
delay international bans on the chemical. EL Despite 
Espy's indictment, the national movement to extend 
the use of methyl bromide is gaining momentum. 

The Republican-controlled Congress is 
currently backing several bills to extend the 2001 
national ban. Gannett News, supra Although 
Congresspersons from California and Florida, another 
agribusines- rich state, are the most vocal supporters, 
popular support for the bills is evident EL In fact, 
even the Clinton Administration has "signaled a 
willingness to reconsider the phase-out timetables." 
Id. California Senators Feinstein and Boxer are said to 
be warming to the farm industry proposals to postpone 
the ban. EL This waffling Democratic support is not 
surprising in an election year. 

More broadly. Republicans hope to kill the 
Montreal Treaty on the international phase-out of all 
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The district court erred in finding that 
Congress had Commerce Clause power to regulate 
NURD’s activities. Congress has the power to 
regulate local commerce only when it has a 
substantial affect on interstate commerce. United 
States v. Lopez , 115 S. Ct. 1624, 1630 (1995). 

NURD is a small company with only three 
employees. (R-2). NURD does all of its business 
in Moll’s Garden, a small, one square mile 
neighborhood of Cathertown. (R-2). Further, 
NURD does not advertise, locally or otherwise, and 
attracts all of its customers by word-of-mouth 
within the community. (R-2). NURD is by all 
accounts a local enterprise. There was little if any 
chance that roof acid used in jobs for neighborhood 
residents would enter into interstate commerce. 
Moreover, the roof acid in question was not 
determined to be a hazardous waste until it was 
mixed with water. (R-3). The adding of water did 
not occur anywhere but at the Moll’s Garden site. 
(R-2). Thus, RCRA did not have any authority 
over the roof acid until it entered the Moll’s Garden 
area, and once it arrived there it did not leave. 
Therefore, the use of roof acid was a purely local 
usage. Congress does not have the authority under 
the Commerce Clause to regulate the roof acid since 
it did not have a substantial effect on interstate 
commerce. 

II. Whether the district court properly found 
that NURD was not liable to BRANU because 
there was no cause of action for the implied 
remedy of restitution under RCRA? 

The district court properly held that the 
implied cause of restitution damages should not be 
created under the Resource Conservation and 
Recovery Act § 7002. The plain language of the 
RCRA makes no mention of restitution damages. 
Therefore, one must look to Cort v. Ash to 
determine whether it is appropriate to imply a 
remedy of money damages under the statute. Cort 
v. Ash , 422 U.S. 66(1975). 
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CFCs, including methyl bromide, and to amend the 
Clean Air Act to increase allowable CFC levels. 
Helvarg, David, Congress Plans an American 
Clearcut: Defoliating our Green Laws , The Nation . 
Dec. 4, 1995, at 19. Recent United Nations 
discussions signal a Republican victory. In March of 
1996, United Nations environmental negotiators met 
in Vienna to discuss backing away from the stringent 
phase-out dates and to consider an international 
"critical use" exemption. 

The debate over the adoption of a "critical use" 
exemption promises to be highly contentious. What is 
the "critical use"? High quality strawberries? Do we 
really place more value on the fruit and nut industry, 
than on the health and safety of farmers, consumers 
and, ultimately, our ecosystem? Will short-term 
economic forecasts outweigh long-term, irreparable 
environmental harm? If California is the answer, there 
will be strawberry fields forever. 


TO RECYCLE... 





Those strawberries 
sure do love that 
Methyl Bromide 
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|§! Lay off ra-rae, 
m m-man. I-I-I can 
p q-quit whenever 
|j I-I want t-t-t-to. 


Come on Darryl, 
we're your friends. 

It's for your own good 
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you suck, 
Darryl!! 
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we love you, man!! 




Yeah, come on! 


we wanna help 


Methyl Bromide Interventions 


7 


































COHN & FANGER 

RCRA does not create a federal right of 
restitution damages for BRANU. In Furrer v. 
Brown , the court held that the statute did not intend 
to confer any “special benefit” where the plaintiffs 
sought money damages to reimburse them for 
remediation of the property they bought from 
sellers who previously contaminated the land. 
Furrer v. Brown , 62 F.3d 1092, 1095 (8th Cir. 
1995). Further, the court in Furrer found that since 
the statute gave no special benefit to the plaintiffs, 
plaintiffs could not pass the first step of the Cort 
test. 

The legislative history of RCRA does not 
imply a cause of action for BRANU. The Furrer 
court noted that had Congress intended to include 
damages as a remedy for violations of the statute it 
could have done so. Furrer , 62 F.3d at 1096. Other 
environmental law statutes such as CERCLA and 42 
U.S.C. § 6991b (h)(6)(A)(1995) provide for 
monetary damages. Moreover, the inclusion of the 
“imminent and substantial” language in the statute, 
the inclusion of the notice requirement and the lack 
of a statute of limitations are further proof that the 
court should not imply a cause of action for 
restitution damages. 

Furthermore, the purpose of the RCRA as 
preventing the creation of hazardous waste is not 
advanced by allowing private citizens to collect large 
damage awards. While Congress was interested in 
involving private citizens in the prevention of 
hazardous waste, as shown by its inclusion of the 
citizen suit, the consequences of allowing money 
damages for turning in polluters would more than 
encourage citizen suits where bona fide pollution 
occurred, but additionally provide a stage for 
possibly harassing litigation. 

Further, the committee minority in the 
House Report was concerned that “[i]nstead of 
ending the imminent hazard, federal judges will be 
trying to decide cumbersome questions of state law 
nuisance, trespass, and personal property damage.” 
H.R.Rep. No. 198, 98th Cong., 2d Sess., Pt. 1 at 11 
(1984). Congress’ clear concern over the courts’ 
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the neem tree to the American company, the Indian 
farmers were not rewarded in any way. 

Intellectual property, in general, has as its 
primary purpose the promotion of the development 
of various forms of information through private 
investment. U.S. trade secret law furthers this 
purpose by providing incentives for investment in 
unpatentable, noncopyrightable innovation. 1 2 
Distinguished from patent and copyright law, trade 
secrets do not provide a monopoly-type protection 
to the information, but they do require a competitor 
to extract the information by proper methods (i.e. 
reverse engineering, the trade secret becomes public, 
etc.). A competitor that is unable to extract the 
information must resort to purchasing or licensing 
the trade secret from its rightful owner. Since the 
reverse engineering of indigenous knowledge is not 
possible, treating the knowledge as a trade secret 
would have the effect of forcing American 
pharmaceutical companies to purchase or license the 
knowledge from the indigenous tribes. 

Viewing indigenous knowledge as a form of 
trade secret has many analogies in U.S. law. For 
example, in the Fifth Circuit case Phillips v. Frey, 3 
the plaintiff owned a business that created deer 
stands for use by hunters. The defendant 
approached the plaintiff about purchasing the 
plaintiffs business. To allow the defendant to 
evaluate the business, the plaintiff disclosed secret 
information concerning how the deer stands were 
manufactured. Soon after it became apparent that 
an agreement between the parties could not be 
reached, the defendant began manufacturing a deer 
stand similar to that of the plaintiff. The plaintiff 
brought suit, claiming that, although no express 
agreement between the parties was ever reached, 
there existed a confidential relationship between the 

1 Charles McManis, The Interface Between International 
Intellectual Property and Environmental Protection, Working 
Paper No. 95-2-3, Washington University in St. Louis, School 
of Law, 1995, pp. 72-74. 

2 J.H. Reichman, Legal Hybrids Between the Patent and 
Copyright Paradigms, 94 Colum. L. Rev. 2432, 2436 (1994). 

3 20 F.3d 623 (5th Cir. 1994). 
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docket and its desire to ensure lack of delay is 
further evidence that an increase of remedies under 
RCRA was not the intention of Congress. Furrer, 
62 F.3d at 1099. 

Because the implied cause of action for 
reimbursement of remedial costs did not pass the 
Cort test, the cause of action should not be implied. 
BRANU should not be able to collect damages for 
* its improvement on Moll’s Garden site. BRANU 
was in the business of buying industrial sites, 
performing environmental remedial action, and 
selling them at a profit. (R-3). They were surely 
aware of the environmental hazards that industry 
brings. If BRANU wanted the repairs done cost- 
free it should have alerted the EPA before it bought 
the site. When BRANU bought the industrial land, 
it knew that it would have to be remedied, and that 
the price accounted for such renovation. For 
BRANU to say now that it wants a low price for 
the land, and it then wants NURD to pay for the 
repair, is to unjustly reward BRANU. BRANU 
knew what it was getting when it bought the land; 
that was its job. 

IH Whether the district court properly found 
NURD not liable to the EPA or BRANU for 
disposal of a hazardous waste under CERCLA 
because the mixture rule which regulates a 
mixture of a listed waste and a solid waste was 
vacated and held invalid retroactively? 

The district court properly found NURD 
not liable for clean up costs incurred by the EPA 
and BRANU under CERCLA. Although CERCLA 
holds hazardous waste generators liable for clean up 
costs, it must be shown that the waste was in fact 
hazardous. 

CERCLA § 107 provides liability for 
disposal of hazardous substances. Comprehensive 
Environmental Response, Compensation and 
Liability Act (CERCLA) § 107, 42 U.S.C. § 9607 
(1995). It defines hazardous substances by referring 
to the definition of hazardous waste as defined in 
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parties. The court held that although the plaintiff 
never explicitly requested that the defendant 
maintain the secrecy of the manufacturing process, 
both parties voluntarily came to the negotiating 
table and the disclosure was made in the course of 
the sale of a business. Thus, since such actions 
constitute a special relationship, the court implied a 
contract between the parties that prohibited the use 
or disclosure of the trade secret by the defendant. 
Phillips illustrates the equitable nature of implied 
contracts by ensuring that the unscrupulous 
defendant did not unjustly benefit from the 
plaintiffs good faith disclosure of its trade secret. 

In the archetypical example of Western 
contact with indigenous tribes, 4 an ethno-botanist 
will establish a relationship with an indigenous tribe. 
After gaining the trust of the tribe’s chief and 
shaman ("witch doctor"), the ethno-botanist works 
with the shaman and learns about the various plants 
in the rainforest that have healing powers. The 
ethno-botanist is made privy to the power of 
numerous "chemical warriors" at the disposal of 
every shaman. Most ethno-botanists collect 
samples of the various plants they are shown and 
save them, along with a record of the healing power 
of the plants in a herbarium (essentially a museum 
of the various healing plants of the rainforest). 

Pharmaceutical companies can utilize the 
information in the herbariums as a guide to collect 
further samples of the plants. These samples are 
run through a battery of tests to identify their 
effectiveness against various diseases (i.e. cancer 
cells, HIV virus, etc.). Or, as in the case of the neem 
tree in India, other valuable chemical applications 
are tested. If any successful discovery is made, the 
pharmaceutical company is free to exploit the new 
compound, and free from any obligation to share the 
profits with indigenous tribe that produced the 
information. 


4 Material from this section adapted from: Mark J. Plotkin, Ph. 
D., Tales of a Shaman's Apprentice, Penguin Books, New 
York, 1993. 
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RCRA. CERCLA § 101(14)(C), 42 U.S.C. § 
9601(14)(C) (1995). RCRA authorizes the EPA to 
promulgate regulations to define hazardous waste. 
Resource Conservation and Recovery Act § 3001(a), 
42 U.S.C. § 6921(a) (1995). These regulations 
provide that listed wastes are hazardous substances. 
40 C.F.R. § 261.3(2)(i-ii) (1992). EPA presumes 
that these listed wastes are hazardous regardless of 
any danger they may pose. 

Wastes may also be regulated as hazardous 
under the mixture rule. 40 C.F.R. § 261.3(2)(iv). 
The mixture rule states that a solid waste is a 
hazardous waste if it is a mixture of solid waste and 
a listed waste. Id. The rule creates liability for 
disposing of the resulting mixture based merely on 
the fact that the mixture contains a listed waste. 

This case involves a mixture of a listed waste 
and solid waste. However, the mixture rule, which 
would normally regulate such a mixture as 
hazardous, was vacated in 1992. Shell Oil Co. v. 
EPA , 950 F.2d 741 (D.C. Cir. 1991, as amended 
1992). Furthermore it is invalid retroactively for the 
time period when the roof acid-fruit juice mixture 
was disposed. United States v. Goodner Brothers 
Aircraft, Inc. , 966 F.2d 380 (8th Cir. 1992). This 
means that mixtures of listed hazardous waste and 
solid waste disposed of between 1980 and 1992 are 
not classified as hazardous wastes without the 
mixture rule. 

NURD disposed of the roof acid-fruit juice 
mixture between 1980 and 1983. After the Shell Oil 
decision, this mixture is not regulated as hazardous. 
The only way for a mixture containing a listed waste 
to be regulated as hazardous is if the mixture rule is 
in effect. The mixture rule did not apply to waste 
disposal of the roof acid-fruit juice mixture between 
1980 and 1983. Therefore the fruit juice-roof acid 
mixture was no longer a listed waste when it was 
disposed. NURD is not liable for disposing 
hazardous waste absent the application of the 
mixture rule. The district court correctly concluded 
that NURD is not liable to either BRANU or the 
EPA for expenses incurred for remediation. 


Classes 

Worthwhile for 
Environmental 
Law 

• Administrative Law 

• Environmental Law 

• Environmental Moot 
Court 

• Bankruptcy 

• Federal Jurisdiction 

• State & Local 
Government 

• Land Use Law 


Remember: 


RECYCLE! 
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CONCLUSION 

NURD should not be held liable under 
RCRA. Congress has the power to regulate local 
activity only if it has a substantial effect on 
> interstate commerce. NURD is a small company 
with only an incidental effect on interstate 
commerce. Therefore, Congress has no power to 
regulate NURD’s activities. Further, under the 
Supreme Court’s test in Cort v. Ash , RCRA does 
not imply a cause of action for money damages. 
Therefore, NURD should not be held liable for 
restitution damages. 

Lastly, the district court correctly concluded 
that NURD was not liable to the EPA or BRANU 
because the mixture rule was invalidated 
retroactively. Absent the mixture rule, the roof 
acid-fruit juice mixture is not considered a hazardous 
waste. Therefore NURD is not subject to regulation 
under CERCLA. 

Thus, Appellee prays that Appellate Court 
affirm the district court’s decision below. 


CUTLER 

Treating as a trade secret the information 
given to an ethno-botanist is one way to protect the 
interests of the indigenous people. By implying a 
confidential relationship between the ethno-botanist 
and the shaman who discloses the indigenous 
knowledge, a portion of the profits obtained from 
compounds developed from the indigenous 
knowledge would legally belong to the shaman and 
his tribe. A court would simply imply a contract 
and calculate a remedy based on the amount that the 
indigenous knowledge would be worth had both 
parties bargained in good faith. 


( " N 

5 Simple Things 

Everyone Can Do 
Daily to Help the 
Environment: 

1. Turn off the water 
when you brush vour 
teeth. 

2. Recycle your 
aluminum cans and 
newspapers. 

3. Consolidate 
automobile trips or 
carpool. 

4. Be conscientious 
in turning off the 
lights in your home. 

5. Take shorter showers. 

v_ J 
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When done reading this newsletter, 
please pass it on to a friend 
or recycyle it. 

Please do not simply throw 
it in the trash. 

Thanks. 

_ ELS _ J 














